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1 Introduction
1.1 For many years (even decades) missives for domestic properties have contained a clause requiring the seller to produce local authority consents for the construction and erection or alteration of the property. The current clause in the Scottish Standard Clauses (Edition 2) is clause 8 which is in the following terms:

"8
Alterations

8.1 Where there have been additions or alterations (including change of use) completed to the Property within 20 years of the Date of Entry, or if the Property has been erected within that period, then the Seller shall exhibit before and deliver at the Date of Entry:

8.1.1 all necessary Listed Building Consents and either:

8.1.1.1 all necessary Building Warrants (including stamped warrant drawings where available) and Certificate of Completion (or, if applicable, Notices of Acceptance of Completion Certificate); or

8.1.1.2 an unqualified Property Inspection Report, Letter of Comfort, or equivalent provided by the relevant Local Authority or other mutually agreed supplier.

8.2 All Planning Permissions or other Local Authority consents necessary for additions or alterations (including change of use) completed to the Property (or if the Property has been erected) within 10 years of the Date of Entry shall be exhibited before and delivered at the Date of Entry."

1.2 My interpretation of the clause is that where there have been additions or alterations, including change of use, within 20 years or the erection within that period, then all Listed Building Consents relative to these alterations must be produced along with Building Warrants, plans, Completion Certificates or Notices of Acceptance of Completion Certificate.  As an alternative, an unqualified Property Inspection Report, Letter of Comfort or equivalent can be provided.  So far as Planning Permission or other Consents are concerned, the period is 10 years.  
1.3 The clause was a compromise.  The figure of 20 years in respect of Building Warrants, Completion Certificates etc was not based on any specific statutory provision which would prevent a local authority taking action in respect of an alteration which did not have a Building Warrant or Completion Certificate, or both after a period of 20 years had elapsed since the alteration was created.  The 20-year period was agreed between the Glasgow Conveyancers Forum and the Edinburgh Conveyancers Forum as a compromise, possibly with an eye to the long negative prescription of 20 years.

2 The Text Books

2.1 The view of Professor Halliday and his succeeding editor, Ian Talman, was
 fairly practical.  They stated:

"Where the subjects of purchase comprise buildings recently constructed or there have been recent alterations or additions to buildings or change of use, an offer should provide that the seller will produce evidence of compliance with these requirements [Building Standards (Scotland) Regulations] and the grant of Certificates of Completion.  There is no time limit on the application of these requirements.  In the case of an old building, the seller will not wish to have to go back producing evidence over a possibly considerable number of years.  The purchaser may alternatively consider his surveyor's report as to his opinion on the evidence of alterations and their compliance with building regulations, or a Letter of Comfort from the Buildings Authority.  Where the seller only has a Comfort Letter, he should not regard himself as able to produce all necessary, statutory Consents."

2.2 The case cited for the latter proposition
 confirmed that a Letter of Comfort was not the equivalent of a Completion Certificate.

2.3 In our book on Missives, Professor Cusine and myself looked at the question of alterations in the chapter which dealt with the content of Missives
.  As a style, we used the then current clause in the Standard Offer used by solicitors in the Highlands.  We pointed out that in "recent years"
 more emphasis had been placed on the question of alterations and additions.  We pointed out that although a great deal of effort was expended in obtaining a Completion Certificate, this did not mean that any alterations had been carried out to any particular standard.  We suggested that a 10-year period was a sensible cut-off point, but every purchase had to be considered in the light of the approach taken by the relevant local authority to contravention.  We stated
:
"It would obviously be prudent for the selling solicitor to consider this matter with the seller prior to the property being put on the market.  The seller may be able to identify a potential problem which the selling solicitor can solve in advance.  Even where appropriate documentation cannot be obtained, a Letter of Comfort may be available from the local authority prior to any Offer being lodged."
2.4 At that time, we pointed out that the position in England was that a local authority Building Control Department could not investigate alterations if they had been carried out more than one year previously unless the alteration resulted in a danger to the public or affected structural stability.
  We stated
 that there was no such limitation period in Scotland, although there was a 4-year period in respect of breaches of planning
.  We stated that from a strictly legal point of view, it was likely that retrospective Warrants or Completion Certificates could not be granted in terms of the legislation, although some local authorities were prepared to do this.  
2.5 Gretton and Reid also dealt with the question of alterations and additions
.  In the current (4th) edition, they state
:

"The solicitors for the purchasers will need to see both Building Warrant and (accepted) Completion Certificate – or at least a Letter of Comfort – for all works which require them.  But for how long?  For works in the last 10 years?  Or 20 years?  Or 50 years?  Or a 100 years?  This question is not easily answered for, unlike Planning Permission, the legislation does not impose a cut-off period for enforcement by the local authority.  Some help may be had from long negative prescription:  it is arguable that the obligation to obtain a Building Warrant or Completion Certificate prescribes after 20 years
.  Some local authorities have a policy of not enforcing the requirements after a certain number of years.  But it must be borne in mind that, whether or not Warrant and Certificate were obtained, s.25 of the 2003 Act
 gives the Council power, in certain circumstances, to require buildings to conform to current building regulations."
2.6 Gretton and Reid indicate there is no clear legal cut-off period.  They suggest that, for a flat in Edinburgh's new town, in theory, one might need to go back to the original Dean of Guild Consent for Construction plus Consents for all subsequent alterations.  They, in common with other authors, regard that as, of course, absurd.  They refer to the original and much maligned Law Society Standard Clauses, which provided for a 10-year period.  All authors are clear that sellers should resist an obligation to produce Warrants and Completion Certificates for any alterations or additions without a limitation period. They also point out another practical problem and that is that, if there is no documentation, it may be impossible to state with certainty when the alteration or addition was put in place and, accordingly, whether it is within or outwith the particular period in the Missive.

2.7 The most recent text book is by Ann Stewart and Euan Sinclair on Conveyancing Practice in Scotland.  It is the 7th edition of this book and it is a book which emphasizes the practicalities of Scottish conveyancing.  In relation to alterations, the authors state
:
"The importance of this provision
 cannot be over-stated.  Any building work, with only very minor exceptions, carried out to the property after its construction requires Building Regulation Consents (Building Warrant) from local authority, to ensure that it is carried out safely and correctly. Although one could seek confirmation that any [in italics in the text for emphasis] such works have been done with the appropriate authorisation from the local authority, in practice a cut-off period of 20 years has been agreed.  Often information and assistance will be required from the surveyor to (a) point out in the first place if any works have been carried out and (b) when these works are likely to have been done."

3 The Case Law
3.1 One thing which appears to be clear is that the local authority has no liability to the owners or occupiers of property in respect of an alteration which does not conform to the regulations then in force even where the local authority has inspected and granted a Completion Certificate
.  The fact, however, that there may be no duty of care owed by the local authority in the delictual sense does not preclude an award of compensation for maladministration where there has been a negligent inspection by a local authority
.
3.2 In Hawke –v- Mathers
, it was held in the Sheriff Court that where sellers had failed to exhibit a necessary Completion Certificate at the date of settlement there was material breach and the purchasers were entitled to resile.  Moreover, it was held that the purchasers were not bound to accept a Letter of Comfort.  In Mugdock –v- McQueen
, a purchaser under Missives which contained a Standard Clause relating to consents and alterations purported to rescind them on two grounds: (a) for breach of a warranty that the property was not listed and (b) in respect of the absence of Listed Building Consent in respect of alterations.

3.3 The qualified acceptance contained a clause to the effect that the Condition requiring the exhibition of Consents for all work undertaken since 1974 was deleted but, for some reason, the qualified acceptance added an explanation that all documentation in connection with the alterations was exhibited in full satisfaction of this clause.  The qualification went on to provide that the purchaser would require to satisfy herself beyond what was contained in the exhibited documentation.  It is to state the obvious that all that was required was a deletion of the Condition.  The available documentation could still have been forwarded but not as part of the contractual exchange of letters.  The Sheriff allowed a Proof Before Answer, but only in relation to the question of acquiescence.  In relation to the absence of a Listed Building Consent in respect of the alterations, he held that the purchaser was not entitled to rescind, even if she was not satisfied by the documentation which had been made available.  The Sheriff interpreted the word "satisfy" in the qualified acceptance as being used in a neutral way, meaning simply that the purchaser would have to make her own enquiries "full stop".  The Sheriff took the view that the qualification did not mean that, in addition, the result of these enquiries had to be to her positive satisfaction.  
4 The Criminal Offence

4.1 Section 9 of the Building (Scotland) Act 1959 made it a criminal offence to use or occupy a building that did not have a Completion Certificate.  Section 9 was repealed by the Building (Scotland) Act 2003, which came into force on 1 May 2005.  Section 21 of the 2003 Act is now the relevant provision.  It is provided
 that any person who occupies or uses a building to which the section applies other than for the purpose of its construction or conversion in the knowledge that no Completion Certificate has been accepted or without any regard for whether a Completion Certificate has been so accepted is guilty of an offence, unless there is a Temporary Habitation Certificate granted in terms of Section 21(3).  The person guilty of an offence is liable on summary conviction to a fine not exceeding the statutory maximum and on conviction on indictment to an unlimited fine.  The local authority can also apply for Interdict to prevent actual or apprehended occupation or use of a building in these circumstances
.  It is worthy of note that Section 21 applies to a building which is being or has been "constructed or converted" by virtue of a Building Warrant or without such a Warrant.  In sub-section (11), it is provided that references to "construction" do not include "alteration".  However, in terms of Section 56
, the word "construct" includes to alter, erect and extend.  The word "convert" is defined in relation to a building as such change in the occupation or use of the building as Building Regulations may specify.  
4.2 In my view, the question of a criminal offence is a quite separate matter from whether or not the local authority can bring enforcement action in relation to alterations.  I accept that, apart from certain specific statutory provisions, there is no limitation statute in respect to criminal offences.  

5 The Question of Prescription

5.1 Section 7 of the Prescription and Limitation (Scotland) Act 1973 (as amended) provides that, in general, all obligations, unless they are specifically imprescribable or excluded, cease to be enforceable after a 20-year period.
5.2 The obligation to obtain a Building Warrant and/or a Completion Certificate is not listed in Schedule 3 as one of the rights and obligations which are imprescribable.  A real right of ownership in land does not prescribe, but it is unlikely that  a failure to obtain a Building Warrant or Completion Certificate amounts to anything "real" either as a right or obligation.  What is clear is that Section 7 applies to all obligations unless they are specifically excluded.  One can see arguments that the Building Regulations are there to set standards and to afford protection against injury caused by unauthorised work.  That, however, in my opinion, is not enough to make them imprescribable, given the clear words of Section 7 and the fact that there is nothing in Schedule 3 to suggest otherwise.  As I have indicated, I do not consider that the fact that there may be a criminal offence to be something that should, of itself, exclude the operation of the long negative prescription.  The leading authority on prescription and limitation
 puts it in this way:

"Apart from that, with the exception of those rare obligations which simply do not fall within the scheme of the 1973 Act, all other obligations are subject to prescription under Section 7."

5.3 I did consider whether or not a statutory requirement to obtain a Building Warrant and Acceptance of Completion Certificate was an "obligation".  In terms of the 1973 Act, it is provided that, unless the context otherwise requires any reference to an obligation, includes a reference to the right or, as the case may be, to the obligation (if any), correlative thereto
. Johnston refers to Stair's definition which is to the effect that an obligation is correspondent to a personal right whereby the debtor may be compelled to pay or perform something
.  It is easier to see an obligation as the other side of a right in the case of private contractual relationships, as opposed to statutory procedures and duties.  Nevertheless, the local authority have "rights" to take enforcement action if a party does not obtain a Building Warrant and Acceptance of Completion Certificate where there is a legal duty (albeit under statute) to do so.  
5.4 Another issue might be the difficulty of ascertaining when the obligation arises.  I think it can certainly be said that the obligation has arisen or does arise at the point when work is commenced which does require a Building Warrant and no such Warrant has been obtained.  If a Warrant has been obtained, it could also be said to arise at the point when occupation is taken without an acceptance of a Completion Certificate having been obtained.

5.5 There is one recent addition to the list of imprescribable obligations and that is the obligation of the Keeper of the Register of Scotland to rectify an inaccuracy in the Land Register.  This exclusion was inserted by the Land Registration (Scotland) Act 2012
.  This reflects the fact that a real right of ownership has always be imprescribable and, accordingly, to give effect to that now that the Midas touch has gone, it is necessary to provide that the Keeper's duty to rectify will not prescribe.  

5.6 Johnston deals in general with statutory obligations
.  The paragraph cited deals with obligations which might prescribe under the 5-year prescription.  The obligations set out in paragraph 1 of Schedule 1 to the 1973 Act are the ones to which the 5-year prescription applies.  It is clear that some payments due under statute are subject to the 5-year prescription, such as payment of non-domestic rates being a periodical payment in respect of the occupation of land
.  New additions to the original Schedule include an obligation to pay compensation by virtue of Section 2 of the Leasehold Casualties (Scotland) Act 2001 and a compensatory payment in accordance with Section 8(1) of the Abolition of Feudal Tenancy Etc (Scotland) Act 2000.  Similarly, an obligation to pay compensation by virtue of a right of reversion under the Schools Act 1841 also falls within the 5-year prescription.  There are other examples of obligations under the Tenements (Scotland) Act 2004, the Long Leases (Scotland) Act 2012 and the Land Registration Etc (Scotland) Act 2012
.  I make this point to counter any possible argument that Section 7 cannot apply where the obligation is under statute or regulation.  
6 The Questions

6.1 I now answer the questions as follows:

1 Does the 20 year period of long negative prescription apply to the obligations requiring the obtaining of Building Warrant and Completion Certificate and/or Listed Building Consent ("the Permissions") for the erection and/or alteration of buildings if they have been erected or altered without challenge by the Local Authority for over 20 years?

In my opinion, Section 7 of the 1973 Act applies to all obligations unless they have been excluded.  I can see no reason in principle why Section 7 should not apply to the obligation to obtain a Building Warrant and Acceptance of a Completion Certificate.

2 Do the Building (Scotland) Acts contain anything which indicates that they are expressly excluded from negative prescription?

I do not consider that the Building (Scotland) Acts contain anything which states or suggests that the obligations in these Acts are excluded from the operation of long negative prescription.  

3
Does S.9 of the 1959 Act apply only to the original construction of the building, rather than its alteration?

I do not consider that whether or not an offence has been committed has a bearing on the question of prescription.  I doubt if it would be considered to be a continuing offence in any event.
  I agree that in a conveyancing transaction, it would not be reasonable for a purchaser to have specifically enquired about Consents or Completion Certificates in circumstances where, as a matter of practice, their solicitor would not have checked in respect of purely historic alterations.  I consider that the practice of the profession to set the period of 20 years is sensible and appropriate, quite apart from being practical.

4
The Memorialists wish to know whether the 20 years period of prescription in the 1983 Act and in Standard Clause 8 is an appropriate provision in the circumstances?

I consider that the 20 year period is appropriate and reasonable in the circumstances and represents the proper practice of solicitors in these circumstances.

5
Do you agree wit the Memorialist's view in the paragraph immediately above?


I agree with the Memorialist's view.

6
Can a solicitor comply with CML requirements (particularly paragraph 5.4 of the CML Lenders' Handbook for Scotland by using and relying on SSC8 and not enquiring about historic alterations after 20 years?

The CML change requirements from time to time.  As the clause stands at the moment, it is provided that:

"You must by making appropriate searches and enquiries take all reasonable steps (including any further enquiries to clarify any issues which may arise) to ensure that:

· the property has the benefit of any necessary Planning Permission, Listed Building Consent and Building Approvals for its construction and/or any material or significant subsequent alterations to, or change of use of the property; and there is no evidence of any breach of the conditions of those Consents or any other Consent or Certificate affecting the property; and

· no matter is revealed which would preclude the property from being used as a residential property or indicate that the property may be the subject of enforcement action."
In the event of there being any such evidence, this must be reported.  There are various other supplementary provisions which may or may not apply to all lenders about placing principal Planning Permissions, Building Warrants etc with the deeds.  The significant words are "take all reasonable steps".  I consider that placing a limit of 20 years in relation to the obligation to obtain Warrants and Completion Certificates is entirely reasonable.  The obligation is to take all “reasonable steps”. 
7 Please add any other comments that may assist.

I have nothing further to add
The Opinion of

Professor Robert Rennie

45 Gordon Street

Glasgow
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27 July 2016
� Prescription Limitation (Scotland) Act 2003 S7.


� Conveyancing Law and Practice 2nd Ed 30-115.


� Hawke –v- W B Mathers 1995 S.C.L. R1004


� Cusine and Rennie Missives 2nd Ed 4.40


� 2nd Edition was published in 1999


� Cusine and Rennie Missives 2nd Ed 4.43.


� The provision then in force was Section 36 of the Building Act 1984.


� At para 4.44.


� The then provision was Section 124(1) of The Town and Country Planning (Scotland) Act 1997.


� Gretton & Reid Conveyancing 3rd Ed 4-38 and 4-39; 4th Ed 4-34 – 4-36.


� Gretton & Reid Conveyancing 4th Ed 4 -36.


� Prescription Limited (Scotland) Act 1973 S7.


� Building (Scotland) Act 2003.


� Conveyancing Practice in Scotland 7th Ed 6.10.9.


� Clause 8 of the Scottish Standard Clauses.


� Forbes v City of Dundee District Council 1997 S.L.T 1330.


� See Perth and Kinross Council (Case No 1211 – Commissioner for Local Administration in Scotland 1998 Hous.L.R.78)


� 1995 S.C.L.R 1004.


� 2004 G.W.D. 39-797.


� Building (Scotland) Act 2003 S21(5).


� 2003 Act S21(7).


� The definition section.


� Johnston Prescription and Limitation 2nd Ed 7.05.


� 1973 Act S15(2).


� Stair, I, i, ordinary 22.


� Land Registration Etc (Scotland) Act S119 and Schedule 5 para 18.


� Johnston Prescription and Limitations 2nd Ed 6.35.


� Johnston Prescription and Limitations 2nd Ed 6.12.


� See Johnston para 6.13.


� See Kelly –v- Gilmartin's Executrix 2004 S.C 784.





[image: image2.png]



Regulated by the Law Society of Scotland. A list of the members of Harper Macleod LLP is open to inspection at the below office.

Harper Macleod LLP is a limited liability partnership registered in Scotland. Registered Number: S0300331. Registered Office: The Ca’d’oro, 45 Gordon Street, Glasgow G1 3PE
9336910_1
1

[image: image1.jpg][image: image2.png]